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MaryjaneKenney

From: Stephen Anderson

Sent: Thursday, October 13, 2005 8:36 PM

To: Don Johnson; John Murray

Cc: Doug Halley; Mary Liz Brenninkmeyer

Subject: Acton/Sewer: Draft Abatement Decision - 2 Assabet Crossing

<<Abaternent-Decision-2 Assabet Crossing-001A.rtf>>
Don and John:

Attached is a draft of the Abatement Decision for 2 Assabet Crossing. If it appears acceptable to you,
please do the following:

a Have the Board review it next Monday night and, if it is acceptable, have the Board execute
it.

• Provide a copy to the assessors and Tax Collector. There is no need to adjust the bill if this
decision is adopted.

• Mail the original to the Owner (by certified mail, RRR). This must be done right away.
• Return a copy to me in Cambridge. There is no need to record it in the Registry if this

decision is adopted.

If you have any questions, let me know.

Stephen D. Anderson
ANDERSON & KREIGER LLP
43 Thorndike Street
Cambridge MA 02141-1764
Phone: 617-252-6575
Fax: 617-252-6899
e-mail: sanderson~andersonkreiger.corn
~ao~ssonkreier.corn
This electronic message contains information from the law firm of
Anderson & Kreiger LLP which may be privileged. The information
is intended to be for the use of the addressee only. If you are
not the addressee, note that any disclosure, copy, distribution
or use of the contents of this message is prohibited.
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MIDDLE FORT POND BROOK SEWER BETTERMENT AREA

DECISION ON PETITION FOR ABATEMENT OF
FINAL SEWER BETTERMENT ASSESSMENT

Pursuantto MassachusettsGeneralLaw Chapters80 and 83, Chapter340 of the Acts of 2000,
and the Town of Acton SewerAssessmentBy-law and regulationspromulgatedpursuantthereto, the
Town of Acton has issuedan actual sewerbettermentassessmentto the Ownerof the following land
locatedin the Middle Fort PondBrook SewerBettermentArea, andhasrecordedor registereda lien
therefor,as applicable:

AssessorsMap andParcelID 13-134-14
Owner Michael H. Savello& CarolynD. Savello
NumberandStreet 2 AssabetCrossing
Owner’sDeedReference Book21288,Page288
Date ofOwner’sDeed 7/15/1991
PropertyClassification 101- Single Family
LatestPropertyValuation $598,200.00
Actual BettermentAssessment $12,311.52

On July 14, 2005,within six monthsafternoticeof suchassessmenthadbeensentoutby the
Acton Collectorof Taxes,the Ownerfiled with the Boardof Selectmenas the SewerCommissionersof
the Town of Acton (the “Board”) apetition for anabatementthereof(the “Petition”).

On October11, 2005,theBoardhelda duly noticedpublic hearingon thePetition. TheOwner
wasin attendanceatthe hearingandpresentedinformationconcerningthe Petitiondirectly. The Owner
indicatedin his written submissionto the Boardthat thecostto connecthishomeindividually to the
sewerline is estimatedat $4,935andthatit is lessexpensiveto connecthis homeindividually thanto
participatein a sharedconnectionwith otherpropertieson AssabetCrossing.

The Owner’slot hasfrontageon IndependenceRoad,in which the seweris located. TheOwner
indicatedin hiswritten submissionto theBoardthat thedistanceto IndependenceRoadfromhis
dwellingis 135 feet. The Ownerstatedthatthereis no stubon IndependenceRoadfor his dwellingto
connectto, andthattheTown would needto incur the costof installingsuchastub. TheOwner stated
that he haslittle incentiveto connectto the sewerline in the future, in part,becausehehastwo leaching
fields for his septicsystem.

On October11, 2005,the Boardbegandeliberationsandataduly noticedhearingon October17,
2005,theBoardissuedthe following Decision,a copy of which is beingprovidedto the petitionerwithin
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tendaysof thisDecisionasrequiredby G. L. c. 80, § 5.

For the reasonssetforth below,theBoarddeniesthePetitionsothat theActual Betterment
Assessmentin the amountof $12,311.52shall standas the assessmentuponthe land.

Thegroundsfor thisDecisionareas follows:

The Town of Acton assessedthe Ownerpursuantto the Townof Acton’s SewerAssessmentBy-
law, whichhasbeenheldto be faciallyvalid by the MassachusettsAppealsCourt. SeeGracev. Acton,
62 Mass.App. Ct. 462, 465(2004). TheSewerAssessmentBy-law appliesthe uniformunit methodof
assessment.SeeG.L. c. 83, § 15.1 The uniformunit methoddividesthe costsincurredin building the
Middle Fort PondBrookSeweramongthetotal numberof existingandpotentialsewerunits to be
served. Ownersof landusedfor a single-familyresidenceareeachassessedon thebasisof onesewer
unit. TheOwnerof the landat issuein this Petitionhasbeenassessedone(1) SewerBettermentUnit.

Chapter83 reflectsastrongstatutorypolicy in favorof afull distributionof sewerbetterment
assessmentsto all thosewhopotentiallybenefit,whetheror not theychooseto connectto the sewer. Cf.
StepanChemicalv. Wilmington, 8 Mass.App. 880, 881 (1979)(rescript)(invalidatingassessment
formulathat assessedonly thoseimmediatelybenefitingfromthe sewersystem;assessmentsmustbe
imposedupon all whobenefit fromthe sewerproject,which includesthosewhohaveno buildingson
their lots or who do not wishto connectto the sewer). As the SupremeJudicialCourthasmadeclear,
“The tax is not to be assessedaccordingto the immediatenecessityfor drainage,but accordingto the
opportunityfor drainagewhenthe ownermayrequireit.” SeeSnowv. Fitchburg,136Mass.183, 183
(1883).

In the presentcase,thebenefitsof connectingto - or havingthe option to connectto - thepublic
sewerline far outweighthepotentialcostsincurredby connectingto the sewerandpayingtheActual
BettermentAssessment.The “valueadded”to a typical single-familyhome— includingthis one- from
havingthe opportunityto connectto a sewerincludesa varietyof considerations,suchas:

1. the availabilityof thepublic sewerto provideimmediateprotectionin the eventof a
failed or failing septicsystem;

2. the increasedusefullife ofthe sewerversusa residentialsepticsystem;

3. the increasedlikelihoodof an enforcementaction(andpotentialenvironmentalliability)
of apropertyownerfor ahomewith a septicsystemversusahomewith a sewer
connection;

4. the improvedenvironmentalandpublic healthprotectionfor thepropertyownerand
his/herfamily from havinganactualor potentialsewerconnectioncomparedto a septic
systemalone;

UnderSection 15, “A uniform unit methodshallbe basedupon sewerageconstructioncostsdivided among
the totalnumberof existingandpotentialsewerunits to be served,afterhavingproportionedthe costof specialand
generalbenefit facilities. Eachsewerunit shall be equalto a single family residence.Potentialsewerunitsshall be
calculatedon the basis of zoning then in effect. Existing and potential multifamily, commercial,industrial and
semipublicusesshallbe convertedinto sewerunits on thebasisofresidentialequivalents.”
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5. the increasedflexibility to addto or otherwiseimprovea single familyhome on apublic
sewerasopposedto onerestrictedby therequirementsof Title 5;

6. the eliminationof septicsystemsetbacks— andtheaccompanyinglanduserestrictions
theyimpose— affordedby the sewersystemcomparedto the septicsystem;

7. the ability to choosewhetheror not to connectto the public seweratthistime and
thereforewhetheror not topayconnectioncostsatthistime; and

8. the improvedresaleenvironmentcreatedby removingthecloudof a failed Title 5
inspectionduringPurchase& Salenegotiationsbyprovidingthe buyeror sellerwith the
immediateoption of connectingto the sewerto addressthe issue.

While difficult to quantify, theseandotherimmediatebenefitsofthepublic seweraretangible
andmaterial. In the Board’sview, theyaddconsiderablevalueto theproperty,consistentwith therules
for determiningtheamountof the benefitfrom thepublic sewer:

“The rulesfor ascertainingas a fact the amountofbenefitconferredby a public
improvementarethe samein principleastheseby whichthevalueof propertyis
determinedin otherconnections.Thebenefitis foundby decidinghowmuchhasbeen
addedto the fair marketvalue ofthe property,wheresuchpropertyhasa fair market
value In reachingsuchdecision,reasonableprobabilitiesfor futureuse,eitherby
the owneror others,if sufficiently nearin time anddefinite in kind to beof practical
importance,maybe considered.Driscoll v. Northbridge,210 Mass.151, 156, 96 N. E.
59; MassachusettsGeneralHospitalv. Belmont,233 Mass.190,208, 124N. E. 21.”

Union StreetRailwayv. Mayorof NewBedford,253 Mass.304, 309-310 (1925).

In the Board’sview, neithertheassessmentalonenorthe assessmentplus the costof connection
(if thatcostis relevant)2is “substantiallyin excessof thebenefitreceived.” Bozenhardv. Town of
Shrewsbury,18 Mass.L. Rptr. 141, 142, citing Seilerv. Boardof SewerCommissionersof Hingham,
353 Mass.452, 457 (1968). SeeG.L. c. 80, § 1 (“no suchassessmentshallexceedthe amountof [the]
adjudgedbenefitor advantage”conferredby thepublic improvementupon thepropertyassessed).See
alsoPhillipsv. City of Boston,209 Mass.329, 333 (191l).~As such,thereis no basisto grantan

2 G.L. c. 83, § 15,which states,in part:

no assessmentin respectto anysuchland,whichby reasonof its gradeor level or anyother
causecannotbe drainedinto suchsewer,shall bemadeuntil suchincapacityis removed.

Strictly speaking,this languageappearsin theparagraphof thestatutedealingwithuniformrate
assessments,not theuniform unitmethodadoptedby Acton. Accordingly, the“incapacity” languagemaynot apply
to theuniformunitmethodatall. In anyevent,the “cannotbe drained”standard“is areferenceto physical
impedimentsblockingdrainageinto the sewer.” Bozenhard,18 Mass.L. Rptr. at143. However,thereis no
evidenceof suchimpedimentshere.Rather,theOwnerassertsthatthe costof connectionwouldbeincreased,not
thatthe connectionwouldbe impossiblebecauseof “physicalimpedimentsblocking drainageinto thesewer.”
Accordingly,the Boardwill considertheissueof connectioncostsas it mayrelateto the “not substantiallyin excess
of thebenefit” standardof G.L. c. 80, § 1, andthecasescited in thetext.

The Courts tolerate some degree of approximation in the assessmentformula, as long as the “not
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abatementhere.

Specifically,the Boardfinds thatthe “value added”from the Ownerhavingtheopportunityto
connectto a seweris greaterthan:

1. the Actual BettermentAssessmentalone($12,311.52);or

2. the Actual BettermentAssessment($12,311.52)plus the estimatedindividual connection
costs ($4,935)totaling $17,246.52.

In the presentcase,the Boardrecognizesthe unfortunatehistorythatcertainTownofficials and
theOwnermayhaveoriginally believedthatthe Ownerandhisneighborson AssabetCrossingcould
unanimouslyelectnot tojoin theMiddle FortPondBrookSewerDistrict. However,bothGeneralLaws
Chapter83 andthe Town of Acton SewerAssessmentBy-law requirethatthe Town assessall ownersof
landabuttinganyway in whichthereis apublic sewerline. In fairnessto otherpropertyownersin the
Middle FortPondBrookSewerDistrict andto othertaxpayersin the Town(oneor bothof whichgroups
wouldbe forced to assumeadditionalcostsif theOwnerandhisneighborson AssabetCrossingwere
allowedto avoidpayingtheir shareof the sewersystemcosts),theBoardrecognizesthe well established
principlethatthereis no estoppelagainstthe Townby virtueof thishistory. SeeBuilding Inspectorv.
Lancaster,372 Mass.157, 162 (1977). Thebettermentstatutesandthe TownBylaw wereenactedand
areenforcedfor the benefitof thepublic good. ~ xcL at 162-63. The Actual BettermentAssessment
assessedthe Ownerin this caseservesthe public goodby helping to providesewerserviceto the Owner
andthe Middle FortPondBrook SewerDistrict andby fairly distributingthe coststhereofto the
benefitedparties.

This Decisionrelatesonly to the propertyidentified in the abovetable. No abatementis granted
herebyandno decisionismadeherebywith respectto anyotherlandor propertylocatedwithin the
Middle FortPondBrook SewerBettermentArea. Further,sewerbettermentassessmentsare subjectto
re-determinationin accordancewith GeneralLawsChapter83 as nowin force or hereafteramended,and
this Decisiondoesnot precludetheBoard’sright to re-determineanysuchsewerbettermentassessment
whetheror not abatedhereby.

Pursuantto G.L. c. 80, § 7, apersonwhois aggrievedby therefusalof the Boardto abatean
assessmentin wholeor in partmaywithin thirty daysafternoticeof this decisionappealtherefromby
filing a petitionfor the abatementof suchassessmentin the superiorcourtfor the countyin whichthe
landassessedis situated.

In addition,GeneralLawsc. 80, § 10,providesas follows:

A personwho is aggrievedby therefusalof aboardof officersof a city, town or districtto abate
an assessmentmay, insteadof pursuingtheremedyprovidedby sectionseven,appealwithin the
timelimited thereinto the countycommissionersof thecountyin whichthe landassessedis
situated.The personsoappealingshall,within ten daysafterthe filing of saidappeal,give
written noticethereofto suchcity, town or district. Suchnoticemaybe givenby mailingacopy

substantiallyin excessof the benefit” standardis met. TheCourtshavenotedthat “[p]ractically it is impossibleto
secureexactequalityor proportionin the impositionof taxes.” Bettig~~,343 Massat231, quotedin Bozenhard,18
Mass.L. Rptr. at 142 (upholdingdenialof abatementclaimedby reasonof autility easement,whichmadepartof the
propertyundevelopable).
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of the appealby registeredmail, postageprepaid,to theboardwhichmadethe assessmentor to
the clerkof suchcity, town or district. The countycommissionersshallheartheparties,and
shallhavethe samepowersanddutieswith respectto the abatementofsuchassessmentas the
boardby which it wasassessed,andmaymakeanorderasto costs.The decisionof the county
commissionersshallbefinal.

MiddlesexCountyhasbeendissolved. See1997 Mass.Acts c. 48, § 1 and 1998 Mass.Acts c.
300, § 11. The statuteconcerningthe abolition of countygovernment(G.L. c. 34B) providesthat “all
functions.. . areherebytransferredfrom said countyto the commonwealth,”G.L. c. 34B, sec.4, andthat
the “secretaryof administrationand finance...shall make such plans andarrangementsas may be
necessaryto ensurethe effectivetransferof countyfunctionsto the commonwealth,”G.L. c. 34B, § 21.
In the eventthat a personwho is aggrievedby therefusalof theBoardto abatean assessmentin wholeor
in part seeksto appealto the county commissionersor their successor,the Boardrecommendsthat the
personshouldcontactcounselto determinewhetherandhowto properlyperfectthatappeal.

IN WITNESSWHEREOF,the Boardhascausedthis Decisionto be moved,seconded,approved,
andexecutedat an open meetingduly calledandnoticedfor the purposeon this

17
th dayof October,

2005.

TOWN OF ACTON, MASSACHUSETTS,
By its Boardof Selectmenactingas the
Boardof SewerCommissioners

PeterK. Ashton,Chairman

WalterM. Foster

LaurenRosenzweig

F. Dore’ Hunter,Clerk
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ACKNOWLEDGEMENT

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

On this 1
7

th day of October, 2005, before me, the undersignedNotary Public, personally
appearedeachof the foregoingnamedmembersof the Boardof Selectmenof the Town of Acton acting
as the Boardof Sewer Commissioners,provedto me through satisfactoryevidenceof identification,
whichwas personalknowledge,to be the personswhosenamesare signedon the precedingdocument,
andacknowledgedto me that eachsignedit voluntarily for its statedpurposeas the foregoingnamed
membersof theBoardof SelectmenoftheTown of Acton, actingas theBoardof SewerCommissioners.

_________________________________(officialsignatureandsealof notary)

My commissionexpires____________________________________
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